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BY THE COMMISSION: 

  Most electric generation facilities that are shut down 

during a major system outage, such as a blackout, must first 

draw electricity from the electric grid in order to be restarted 

and resume the supply of electricity to consumers.  On the other 

hand, certain electric generation facilities interconnected with 

New York’s electric system have installed the necessary 

equipment whereby those generators may be restarted following a 

blackout, without first drawing power from the electric system.  

Those generation facilities that can be restarted without 

drawing power from the gird may be suppliers of Blackstart 

Service, which is one of the essential tools through which the 

electric transmission and distribution system is restored to 

operation in a timely and reliable manner after a blackout 

occurs.  As such, adequate Blackstart Service from generation 
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facilities is essential to the reliable operation of New York’s 

electric system.   

  We understand that one provider of Blackstart Service 

to Consolidated Edison Company of New York, Inc. (Con Edison) 

intends to discontinue providing this service, but has not yet 

sought our approval to terminate service.  As a result, on 

August 12, 2011, Con Edison filed a petition seeking a 

declaratory ruling that electric generation owners that provide 

Blackstart Service are required to obtain the Commission’s 

consent, pursuant to Public Service Law (PSL) §70, to 

discontinue Blackstart Service (Petition).  The Petition asks 

for clarification that our consent to abandon or discontinue 

Blackstart Service is necessary to ensure that a proposed 

discontinuance of the service will not adversely affect 

reliability and is in the public interest.      

  Con Edison owned and maintained various generation 

facilities capable of providing Blackstart Service prior to 

divesting those facilities, along with other generators without 

Blackstart Service capability, in 1999.  We approved the 

divestiture and transfer of the Blackstart Service facilities 

pursuant to PSL §70,1 and when the purchasers took ownership, 

they became “electric corporations” subject to certain 

provisions of the PSL under a lightened regulatory regime.2

                     
1 See, Case 96-E-0897, Consolidated Edison Company of New York, 

Inc., Comprehensive Order Approving Transfers of Generating 
Facilities and Making Other Findings (issued June 17, 1999) 
(Con Edison Transfer Order).   

  We 

stated, at that time, however, that these owners of the divested 

generation equipment, including the owners of the divested 

equipment that provides Blackstart Service, remained subject to 

2  The purchasers of Con Edison’s divested generation and their 
successors are commonly referred to as “independent power 
producers” or “exempt wholesale generators.” 
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the provisions of the PSL, just as any other electric 

corporations, with respect to matters such as enforcement, 

investigation, safety, reliability, and system improvement.  

Moreover, the transaction agreements effectuating the transfers, 

which we approved in the Con Edison Transfer Order, “provide for 

a continuing relationship between Con Edison and the new owners 

that is structured to preserve reliability in the future.”3

  Blackstart Service, which is now provided for Con 

Edison, in part, by these independent power producers, is vital 

to ensuring system reliability for the Con Edison service 

territory, inasmuch as the availability and location of 

Blackstart Service determines the time required to restore the 

electric system grid and resume electric service to customers 

after a blackout.  When facilities which currently provide 

Blackstart Service stop providing it, the time to restore the 

electric system after a blackout may be prolonged absent an 

alternative, thereby compromising system reliability.   

   

Thus, generation facilities capable of providing Blackstart 

Service have long been considered necessary for the provision of 

“safe and adequate” electric service.   

  We are now faced with the prospect that current 

providers of Blackstart Service, such as the owners of certain 

generating units divested by Con Edison, may stop providing this 

service, even though the service may be needed to ensure the 

timely restoration of electric service in a reliable manner.  

Independent generation owners claim that they have no duty to 

continue to provide Blackstart Service and cannot be compelled 

to provide the service, which they characterize as purely 

“voluntary.”  These claims appear to significantly compromise 

the availability of Blackstart Service whenever independent 

                     
3 Con Edison Transfer Order, p. 34.  
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power producers believe it is not in their interest to do so.4

  As discussed below, our authority to ensure “safe and 

adequate” service extends to all “electric corporations” that 

are currently providing Blackstart Service necessary for the 

provision of reliable service.  We find that our consent is 

required under the PSL before an electric corporation may 

discontinue Blackstart Service.  Under well settled precedent, 

the PSL adheres explicitly to the transfer of utility property, 

while PSL Article 4 generally, and PSL §70 specifically, 

authorize the regulation of the proposed discontinuance of 

utility service by requiring entities subject to those 

provisions to seek consent to discontinue service, similar to 

the consent that must be obtained before a transfer of utility  

  

The potential effects of an abandonment of Blackstart Service on 

reliability are underscored by the fact that no new blackstart 

resources have entered service in New York since the competitive 

energy markets commenced operating in New York in 1999.        

 

company property.5

                     
4  We note that TC Ravenswood does not suggest that its interests 

require greater compensation for providing Blackstart Service.  
Indeed, TC Ravenswood has not sought an increase in that 
compensation from FERC or in any other forum.  Rather, TC 
Ravenswood argues that its interest in supplying Blackstart 
Service depends on greater revenues from its market-based 
sales of capacity, energy, and ancillary services.  TC 
Ravenswood Comments, p. 10. 

  Moreover, while some of the providers of 

Blackstart Service suggest otherwise, the provision of 

5  See, e.g., Springbrook Water Co. v. Village of Hudson Falls, 
269 A.D. 515 (3rd Dep't. 1945), app. den. 269 A.D. 913 (3rd 
Dep't. 1945); see also, Maltbie v. Long Beach Bus Co., 75 
N.Y.S.2d 861 (Sup. Ct. 1947), aff’d 272 A.D. 1069 (2nd Dep't. 
1947), aff’d 297 N.Y. 723 (1947); Case 04-E-0733, Village of 
Springville, Order Granting Petition Subject to Conditions 
(issued December 23, 2011).  
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Blackstart Service implicates regulatory matters with respect to 

safety, reliability, and the adequacy of generation facilities, 

which are matters that are subject to state jurisdiction under 

the Federal Power Act (FPA).   

  The continued provision of Blackstart Service by a 

provider may be essential to ensure that the electric system and 

electric service can be restored in a timely and reliable manner 

after a major system outage, such as a blackout.  Because the 

termination or abandonment of Blackstart Service by electric 

generation facility owners that are supplying it may adversely 

affect the safety, adequacy, and reliability of electric 

service, we grant Con Edison’s Petition as discussed herein.  

Our Ruling herein is applicable to situations where electric 

corporations currently providing Blackstart Service seek to 

escape the obligation to continue to provide Blackstart Service.  

By requiring our consent, we will be able to fulfill our 

statutory mandate to ensure safe and adequate service, by 

evaluating whether the discontinuation of Blackstart Service by 

a particular provider would adversely affect reliability and, if 

so, for what period of time, and in what way these potential 

impacts should be prevented or mitigated.   

   

  In its August 12 Petition, Con Edison states that it 

is required to maintain a system restoration plan to comply with 

reliability standards established by the New York State 

Reliability Council (NYSRC), and adopted by the Commission.  The 

company’s local system restoration plan depends on the 

involvement of several specific electric generation owners 

(Blackstart Providers), such as TC Ravenswood, to restore its 

system to normal operating conditions following a partial or 

complete system outage.  These Blackstart Providers are uniquely 

THE PETITION 
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capable of starting their generating units without electrical 

support from Con Edison’s system.   

  In the event of a system outage, Blackstart Providers 

are instructed to commence operation in accordance with 

blackstart procedures and to stand ready to provide output to 

the system.  Blackstart Providers are then “connected to the 

grid sequentially, based on system conditions, the nature and 

size of the generator, the required start-up time for each 

generator, the size of the distribution networks being restored, 

and voltage conditions and the reactive power characteristics of 

generators and affected transmission lines.”6

  Con Edison’s local restoration plan is incorporated 

into the New York Restoration Program that the New York 

Independent System Operator, Inc. (NYISO) maintains to restore 

normal system operating conditions throughout the State.  The 

NYISO’s plan seeks to restore the bulk system on a geographic 

basis, starting with Blackstart Providers in the western, 

central, and northern parts of the State, and progresses toward 

New York City and Long Island.  However, rather than waiting, 

Con Edison is capable of initiating its local restoration plan 

in parallel with the NYISO’s statewide efforts.    

  The output of each 

Blackstart Provider is coordinated with load and voltage 

constraints to properly maintain the electrical balance and 

stability of the system during the restoration.     

  Con Edison asserts that the termination of Blackstart 

Service by one of its current providers “could affect [its] 

ability to restore normal system operation in the event of a 

blackout.  The extent and resulting impact of that impairment 

would vary from provider to provider, depending upon the size, 

characteristics, and location of each Blackstart Generator.”7

                     
6  Petition, p. 6. 

  

7  Petition, p. 3. 
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Con Edison argues that the abandonment of Blackstart Service 

implicates the provision of safe, adequate, and reliable service 

under the PSL and prior orders adopting NYSRC Blackstart Service 

provisions.8  Accordingly, Con Edison seeks a declaratory order 

pursuant to 16 NYCRR §8.1, “finding that the electric generators 

that are attached to Con Edison’s transmission system and 

provide blackstart service (Blackstart Providers) are obliged to 

obtain the Commission’s written consent [under PSL §70] before 

terminating blackstart service.”9

  Con Edison notes that compensation for Blackstart 

Service, including maintenance, testing, and training associated 

with the service, is currently provided under the NYISO’s Market  

 

 

Services tariff.10

                     
8  Case 05-E-1180, NYSRC – Reliability Rules, Order Adopting 

Third Modifications to New York State Reliability Rules 
(issued December 24, 2007). 

  That tariff also provides a three-year 

commitment period, with a one-year notification period prior to 

the end of the commitment period before an existing Blackstart 

9  Petition, p. 1 (citing PSL §70). 
10  The Market Services Tariff, Rate Schedule 15.5, provides for 

cost-based Blackstart Service rates, including:   

“• Capital and fixed operation and maintenance costs 
associated with only that equipment which provides 
Black Start and System Restoration Services 
capability; 

•  Annual costs associated with training operators in 
Black Start and System Restoration Services; and 

•  Annual costs associated with Black Start and System 
Restoration Services testing in accordance with the 
ISO Plan or the plan of an individual Transmission 
Owner.”   

A predetermined amount of compensation is provided for 
existing Blackstart Providers based on unit type and the 
voltage level of their interconnection with the New York 
transmission system.  
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Provider may opt-out of the Blackstart Service.  Con Edison 

emphasizes, however, that the termination notices become 

effective under the NYISO tariff without a review of the effect 

of a discontinuance of Blackstart Service on safety or 

reliability.  To highlight its concerns, Con Edison cites to TC 

Ravenswood LLC’s (TC Ravenswood) notice on September 8, 2010, 

indicating TC Ravenswood’s intent to terminate Blackstart 

Service on September 30, 2011.        

 

  Responses to the Petition were due within the 21-day 

period described under the Rules of Procedure, 16 NYCRR §8.2(c), 

which expired on September 2, 2011.  Preliminary comments 

seeking an extension of time were filed on August 18, 2011, by 

Independent Power Producers of New York, Inc. (IPPNY).   

COMMENTS IN RESPONSE 

  IPPNY asserts that Con Edison’s Petition should be 

considered a proposed rule subject to the 45-day comment period 

under the State Administrative Procedure Act (SAPA) (IPPNY 

Preliminary Comments).  IPPNY claims that Con Edison’s Petition 

is essentially a request to modify the Commission’s prior orders 

granting lightened regulation and requiring notification of 

generator retirements, which have been treated as rulemakings 

under SAPA, and that SAPA should therefore apply in this 

instance.  In the alternative, IPPNY sought a two-week extension 

establishing September 16, 2011, as the deadline for comments.  

On August 19, 2011, TC Ravenswood filed in support of IPPNY’s 

request for a 45-day comment period under SAPA. 

  IPPNY further argues that Blackstart Service “is 

subject to the exclusive jurisdiction of FERC,” and that the 

Commission is “preempted by federal law from requiring generator 

owners to request Section 70 approval prior to terminating 
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wholesale blackstart service.”11  Because Blackstart Service is 

currently treated as a voluntary service under the NYISO tariff, 

IPPNY maintains that “a Commission order requiring generators to 

continue offering the service would conflict with the NYISO 

tariff in violation of federal supremacy law.”12  IPPNY also 

asserts that Commission action is unwarranted because Con Edison 

has not provided “any evidence that termination of blackstart 

service will harm its ability to restore its transmission system 

in the event of a blackout.”13

  On August 26, 2011, Con Edison filed a response to 

IPPNY’s request for extension of time.  Con Edison argues that 

IPPNY has mischaracterized their request, and that Con Edison is 

merely asking the Commission to clarify the applicability of a 

statute (PSL §70) to a state of facts (a generator rendering 

Blackstart Service that proposes to terminate the service).  Con 

Edison maintains that its request falls within the meaning of a 

petition for a declaratory ruling, which is expressly excluded 

from the definition of a “rule” under SAPA.  Con Edison further 

responds that its Petition is consistent with prior Commission 

Orders providing lightened regulation, which expressly reserved 

the applicability of PSL §70 and Article 4 safety and 

reliability obligations to wholesale generators.  Likewise, Con 

Edison explains that its Petition does not seek to amend prior 

Commission Orders addressing generator retirements, because 

those orders did not address a situation where a generator seeks 

to terminate a discrete service, but continues to operate 

otherwise. 

   

  On September 2, 2011, several parties filed comments 

in response to the Petition.  Cogen Technologies Linden Venture, 

                     
11 IPPNY Preliminary Comments, pp. 2-4. 
12 IPPNY Preliminary Comments, p. 4. 
13 IPPNY Preliminary Comments, p. 5. 
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L.P. (Linden Cogen) opposes Con Edison’s Petition.  Linden Cogen 

states that it is the owner of a cogeneration facility located 

in Linden, New Jersey, and is a Blackstart Provider 

interconnected with Con Edison’s transmission system at the New 

York and New Jersey border.  Because it is a qualifying 

cogeneration facility under the Public Utilities Regulatory 

Policies Act of 1978 (PURPA), and is located in New Jersey, 

Linden Cogen asserts that it is exempt from the Commission’s 

jurisdiction under the PSL, including PSL §70.  Linden Cogen is 

concerned that granting Con Edison’s Petition will “convert a 

voluntary service, provided pursuant to a FERC tariff, into a 

compulsory service the termination of which would require the 

Commission’s permission.”14

  TC Ravenswood similarly argues that because Blackstart 

Service involves the “sale of electricity at wholesale,” it is 

subject to FERC’s exclusive jurisdiction.  According to TC 

Ravenswood, the Commission lacks jurisdiction to order TC 

Ravenswood to provide Blackstart Service because it “provides 

service exclusively at wholesale as an [Exempt Wholesale 

Generator] and not as a Commission regulated utility pursuant to 

the Transportation Corporations Law.”

  Moreover, Linden Cogen claims that 

the Commission’s jurisdiction under PSL §70 is preempted under 

federal law, which provides FERC with exclusive jurisdiction 

over the rates, terms, and conditions of Blackstart Service.       

15

                     
14 Linden Cogen Comments, p. 5.  Linden Cogen argues that the 

fear of not being able to terminate Blackstart Service will 
discourage generation owners from voluntarily undertaking to 
provide Blackstart Service.  

  TC Ravenswood claims 

that approval under PSL §70 to withdraw services only applies 

with respect to a franchised utility with an obligation to 

serve.  TC Ravenswood suggests that Con Edison is ultimately 

responsible for ensuring adequate Blackstart Service. 

15  TC Ravenswood Comments, p. 13. 
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  TC Ravenswood further argues that granting the 

Petition will “hamper the effective functioning of wholesale 

competitive markets,” be inconsistent with the “Commission’s 

goal of enabling electricity services to be provided through 

market mechanisms as opposed to monopoly providers,” and 

“discourage wholesale market participants from providing 

[Blackstart Service].”16

  IPPNY advances arguments similar to those set forth by 

TC Ravenswood and Linden Cogen.  In particular, IPPNY asserts 

that the Commission cannot compel wholesale generators to 

provide Blackstart Service because they lack a franchise and an 

obligation to provide service.  IPPNY restates its position that 

the Commission is preempted by FERC.      

  TC Ravenswood indicates that it has 

provided notice to the NYISO that it intends to terminate 

Blackstart Service on September 30, 2011, given its concerns 

over “wear and tear” and risk of damage to its facilities.  

According to TC Ravenswood, FERC has established Blackstart 

Service as purely “voluntary,” and granting the Petition would 

interfere with FERC’s regulatory approach that provides a one-

year notice period to opt-out.  TC Ravenswood claims that 

additional compensation is necessary to provide Blackstart 

Service under an involuntary regime, and that compelling the 

service would deprive them of a just and reasonable rate, and 

thus constitute an unconstitutional taking. 

  In support of Con Edison’s Petition, the City of New 

York (NYC) notes the importance of promptly restoring electric 

service after a disturbance to ensure public health, safety, and 

security.  NYC articulates its basis for asserting that the 

Commission possesses sufficient jurisdiction to grant Con 

Edison’s Petition, and that the Commission’s authority is not 

preempted by FERC.  NYC points out that the FPA reserves 
                     
16  TC Ravenswood Comments, p. 2. 
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jurisdiction over safety, reliability, and generating facilities 

to the states.  The FPA, according to NYC, recognizes the unique 

circumstances in New York City by allowing the State to 

establish more stringent reliability standards than FERC.  NYC 

argues that the inclusion of provisions regarding rates and 

rules for Blackstart Service in the NYISO tariff does not grant 

FERC exclusive jurisdiction over the safety, reliability, and 

physical aspects of Blackstart Service.      

  In other comments, the New York Transmission Owners 

note the important reliability function of Blackstart Service, 

and ask the Commission to carefully consider Con Edison’s 

Petition.17  The NYISO cautions that not maintaining adequate 

Blackstart Service raises reliability concerns, but does not 

take a position on Con Edison’s Petition.18

 

                  

The continued provision of Blackstart Service is 

essential to ensure that the transmission and distribution 

system, as well as electric service to wholesale and retail 

customers, can be restored in a timely and reliable manner 

following a system outage.  The termination of Blackstart 

Service by an existing provider is likely to adversely affect 

the restoration of the electric system and electric service 

necessary for the provision of safe, adequate and reliable 

service after an outage.  Restoring electric service in a safe, 

reliable, and expeditious manner furthers the public interest by 

DISCUSSION AND CONCLUSION 

                     
17 The Transmission Owners filing comments include Central Hudson 

Gas & Electric Corporation, Long Island Power Authority, New 
York Power Authority, New York State Electric & Gas 
Corporation, and Rochester Gas and Electric Corporation.  

18 The NYISO “identified significant reliability concerns 
regarding the Con Edison portion of the New York Restoration 
Program if the [TC] Ravenswood Units withdraw from the program 
on September 30, 2011.” NYISO Comments, p. 4. 
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providing services essential to health, safety, and the general 

welfare.  Because these matters fall within our authority under 

the PSL, and are not preempted under the FPA, we grant Con 

Edison’s request for a declaratory ruling as discussed herein, 

and clarify that PSL Article 4, and in particular §70, are 

applicable to situations where an existing Blackstart Service 

Provider seeks to discontinue its provision of Blackstart 

Service.   

Legal Authority

  Our authority over the continued provision of 

Blackstart Service flows plainly from PSL Article 4, which 

explicitly establishes our jurisdiction over corporations 

engaging in the generation, transmission, distribution, sale or 

furnishing of electricity.

  

19

                     
19  All of the Blackstart Providers participating in this 

proceeding are electric corporations under PSL §2(13), 
including Linden Cogen.  See, e.g., Case 90-E-0599, Cogen 
Technologies Linden Venture, L.P., Declaratory Ruling (issued 
November 15, 1990)(Linden Cogen Ruling). 

  This includes, under PSL §66(1) and 

(2), “general supervision of...all...electric plants owned, 

leased or operated by any...electric corporation.”  Further, the 

Commission may “examine or investigate the methods employed 

by...persons, corporations and municipalities in manufacturing, 

distributing and supplying...electricity for light, heat or 

power and in transmitting the same, and have power to order such 

reasonable improvements as will best promote the public 

interest, preserve the public health and protect those using 

such...electricity.”  The Commission may also “order reasonable 

improvements and extensions of the works, wires, poles, lines, 

conduits, ducts and other reasonable devices, apparatus and 

property of...electric corporations and municipalities.”  

Moreover, the Commission maintains authority under PSL §65(1) to 

ensure “every electric corporation and every 
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municipality...furnish[es] and provide[s] such service, 

instrumentalities and facilities as shall be safe and adequate 

and in all respects just and reasonable.”    

 PSL §70 provides that “[n]o...electric corporation 

shall transfer or lease its franchise, works or system or any 

part of such franchise, works or system to any other person or 

corporation or contract for the operation of its works and 

system, without the written consent of the commission.”  We have 

long interpreted this section, as within our Article 4 powers 

generally, to include authority over proposals to discontinue 

jurisdictional services and other abandonments, by requiring a 

utility company to seek our consent to such a proposal.20

 PSL §70 adheres to the transfer of utility property 

and provides the opportunity, before the transaction occurs, for 

evaluation of the impact on electric service which the transfer 

may cause.  Since a discontinuation of service is functionally 

the same as the transfer by the utility of its property, 

otherwise used to provide electric service, to another,  such a 

discontinuation of service is subject to §70 review and 

approval.   

   

 The termination of Blackstart Service poses the same 

potential for adverse impacts to system reliability as may be 

found when utility property used to provide electric service is 

transferred or when utility service is discontinued or 

abandoned.  Since the discontinuation of electric service or its 

abandonment may deprive electric retail customers of acceptably 

reliable electric service, that discontinuation raises public 

interest considerations similar to those raised when a 

                     
20  See, e.g., Springbrook Water Co. v. Village of Hudson Falls, 

269 A.D. 515 (3rd Dep't. 1945), app. den. 269 A.D. 913 (3rd 
Dep't. 1945); see also, Maltbie v. Long Beach Bus Co., 75 
N.Y.S.2d 861 (Sup. Ct. 1947), aff’d 272 A.D. 1069 (2nd Dep't. 
1947), aff’d 297 N.Y. 723 (1947).    
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franchised utility discontinues service to some or all of its 

customers.  In each case, we have determined that the proposed 

transaction or discontinuation of service triggers our review 

and requires our approval.  Indeed, this power to review 

proposed utility service discontinuations has been exercised on 

several occasions in the past, both under PSL §70 and 

otherwise.21

 We reject the generation owners’ arguments that our 

authority under PSL Article 4 does not extend to electric 

corporations that lack a franchise and provide only wholesale 

services.  Although certain provisions of PSL Article 4 refer to 

electric corporations that have a “franchise,” the relevant 

authority in PSL §§ 66(1) and 66(2) cited above does not contain 

this language.  Moreover, the obligation to provide “safe and 

adequate” service under PSL §65(1) applies to all electric 

corporations, and PSL Article 4 contains no distinction between 

an electric corporation providing wholesale services and an 

electric corporation serving retail customers.  Accordingly, we 

find that PSL Article 4 generally applies to electric 

corporations.  This finding is consistent with our prior 

lightened regulation orders, which are discussed below.   

 

 The generation owners’ arguments, which suggest that 

we cannot require our consent to discontinue Blackstart Service 

because we lack authority to order “independent wholesale 

generators” to provide Blackstart Service, are also misplaced.  

Our ruling here merely requires electric corporations that are 

currently providing Blackstart Service to obtain our consent to 
                     
21  See, e.g., Case 27308, Lawrence Park Heat, Light & Power Co., 

Order Adopting Recommended Decision, 18 NYPSC 1365 (issued 
September 22, 1978); see also, Case 04-E-0733, Village of 
Springville, Order Granting Petition Subject to Conditions 
(issued December 23, 2004); Case 28316 et al., Rochester Gas & 
Electric Corporation – Steam Service, Opinion No. 84-19 
(issued July 11, 1984). 
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discontinue or abandon that service, and is not an order for any 

particular electric corporation to provide such service.  

Decisions regarding whether to provide our consent, with or 

without conditions, will be considered in the context of a 

specific petition for permission to discontinue Blackstart 

Service.  We rule here only that such a petition is required 

along with the opportunity for us to determine whether the 

public’s interest in safe and reliable service is put at risk.  

The necessity for any remedy, such as the continued provision of 

Blackstart Service by its current provider or a specific 

timetable under which an alternate supply of Blackstart Service 

is procured, will depend on the unique facts and circumstances 

surrounding a proposed discontinuation of service.22

 It is noteworthy that it may not be necessary to 

impose any remedy upon a request by an existing Blackstart 

Service provider to discontinue service.  In some situations, 

there may be no need to order the continued provision of 

Blackstart Service.  We expect that Blackstart Providers will 

submit a petition sufficiently in advance of when they intend to 

discontinue Blackstart Service in order to allow for a timely 

determination.

   

23

 Linden Cogen claims its unique circumstances warrant a 

determination that they are not subject to the PSL.  These 

matters are best addressed in a separate request by Linden Cogen 

for a declaratory ruling specific to its circumstances, rather 

 

                     
22 While we are not, in this proceeding, ordering any particular  

generation owner to provide Blackstart Service, we 
nevertheless note that PSL §66(2) provides authority to order 
reasonable improvements necessary to promote the public 
interest and preserve public health and that such improvements 
may include the provision of Blackstart Service. 

23  The NYISO tariff currently provides for a one-year notice of 
intent to abandon Blackstart Service, although that provision 
adheres only to the NYISO and does not bind us.           
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than here, where we are addressing the applicability of PSL 

Article 4 in general.  In any such request, Linden Cogen should 

address the Declaratory Ruling issued as to it in Case 90-E-0599 

that is cited above.    

 We have previously exercised our jurisdiction over 

reliability to ensure that standards and regulations governing 

the provision of Blackstart Service are sufficient.  In 

approving the NYSRC Blackstart Service provisions, we required 

the NYISO and Transmission Owners to maintain plans “designed 

with a priority of minimizing the time to restore the system, 

while allowing the system operator flexibility to respond to as 

found system conditions.”

Reliability Standards 

24  In particular, we required 

restoration plans that “include requirements necessary to ensure 

that the quantity and location of Blackstart Facilities in the 

[New York Control Area] are sufficient and that they can perform 

their intended functions as specified in the coordinated [New 

York Control Area System Restoration Plan].”25  We further 

adopted regulations related to capability, training, and 

restoration simulations.26

 

  This extensive exercise of 

jurisdiction over generic Blackstart Service provisions supports 

our jurisdiction over specific Blackstart Service providers.       

Lightened Regulation

  Although significant changes have occurred in the 

electric industry since the late 1990’s, our statutory authority 

and mandates have changed very little.  In response to Opinion 

     

                     
24  Case 05-E-1180, New York State Reliability Council – 

Reliability Rules, Order Adopting Third Modifications to New 
York State Reliability Rules (issued December 24, 2007), 
Appendix A, p. 60. 

25  Id. at 58.  
26  Id. at 59-65. 
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No. 96-12,27 where we sought to promote competition in 

electricity markets, the traditional integrated utilities 

responded by auctioning off nearly all of their generation 

units.  Most of the buyers of these units became exempt 

wholesale generators (EWGs) that sell their output in wholesale 

electric markets operated under federal law.28

 The issue of regulating a large-scale independent 

generator first arose in the 1994 Wallkill Order, where a 

regulatory regime was established for such a generation 

facility.

  Although these 

new independent generation owners were afforded lightened 

regulation by our Orders, it was determined that these owners 

and their generation units remained subject to PSL jurisdiction 

with respect to matters such as enforcement, investigation, 

safety, reliability, and system improvement.   

29

                     
27 Cases 94-E-0952 et al., In the Matter of Competitive 

Opportunities Regarding Electric Service, Opinion No. 96-12 
(issued May 20, 1996).  

  That generator was exempted from provisions of the 

PSL where feasible, such as those provisions explicitly 

applicable only to retail service.  It was also decided that 

some provisions of Article 4 would be flexibly applied to the 

generator, by reducing filing requirements and the level of 

scrutiny applied upon review of those filings.  Flexible 

application of Article 4, however, did not carry with it a 

general exemption from all of the substantive provisions of that 

28  EWGs may sell the electricity they generate into wholesale 
markets at market-based rates under the provisions of the 
Federal Power Act.  See, Case 02-E-0222, NRG Northern Ohio 
Generating LLC, Order Making Exempt Wholesale Generator 
Findings (issued May 31, 2002). 

29  See, Case 91-E-0350, Wallkill Generating Company, L.P., Order 
Establishing Regulatory Regime (issued April 11, 1994) 
(Wallkill Order) and Declaratory Ruling on Regulatory Policies 
Affecting Wallkill Generating Company and Notice Soliciting 
Comments (issued August 21, 1991). 
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Article.  Rather, it left generators clearly subject to certain 

PSL Article 4 regulation of their activities.  In particular, we 

refused to waive the application of PSL §70 to EWGs. 

    Most of the EWGs created as a result of the utility 

divestitures sought regulatory treatment similar to that 

afforded under the Wallkill Order.  In the AES and Carr Street 

Orders, the Wallkill regulatory regime was updated and applied 

to EWGs generally.30  While those Orders continue to provide for 

lightened Article 4 regulation, they also explicitly provide 

that EWGs remain subject to PSL jurisdiction with respect to 

matters such as safety, reliability and system improvement.31

  As we stated in the AES Order, the application of PSL 

§70 to “wholesale generators participating in the competitive 

market...remains[s] relevant in the emerging competitive 

market.”

   

32  Therefore, the application of PSL Article 4, which 

includes §70, was retained to “ensure that electric corporations 

– including those that limit their activities to generating 

electricity and then selling it at wholesale – provide safe and 

adequate service, facilities and instrumentalities, and 

otherwise act in the public interest.”33  The need for adequate 

regulation was highlighted by the fact that obstacles to entry 

remained in the generation market.34

                     
30  Case 99-E-0148, AES Eastern Energy, L.P., Declaratory Ruling 

on Lightened Regulation (issued March 23, 1999) and Order 
Providing For Lightened Regulation (issued April 23, 1999) 
(AES Order); Case 98-E-1670, Carr Street Generating Station, 
L.P., Order Providing For Lightened Regulation (issued April 
23, 1999) (Carr Street Order). 

             

31  AES Order, p. 9; Carr Street Order, p. 10. 
32  Id. 
33  Id. 
34  Id. 
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  All EWGs requesting lightened regulation have been 

held to similar requirements.  Recent orders have provided that 

EWGs remain subject to the PSL “with respect to matters such as 

enforcement, investigation, safety, reliability, and system 

improvement, and the other requirements of PSL Articles 1 and 

4,” to the extent not specifically exempted from those Articles 

elsewhere in the Orders.35  As noted above, this lightened 

regulatory regime was applied under the Con Edison Transfer 

Order to TC Ravenswood’s predecessor in interest when that 

predecessor acquired the Ravenswood generation facilities from 

Con Edison.  The requirements of that regime, as updated, were 

then applied to TC Ravenswood itself when it acquired the 

facilities.36

  As we have noted in prior Orders, the movement to 

competitive energy markets raises issues associated with the 

maintenance of adequate generation resources to ensure 

reliability.

 

37

                     
35  See, Case 04-E-0789, Orion Power Holdings, Inc., Order 

Approving Transfers and a Financing and Making Other Findings 
(issued September 22, 2004), p. 17; Case 04-E-0058, Astoria 
Energy LLC, Order Providing For Lightened Regulation (issued 
July 30, 2004), pp. 7-8. 

  If independent owners of lightly regulated 

generation units can discontinue or abandon a service needed for 

reliability without triggering regulatory oversight, it is 

possible that the reliability of electric service would be 

threatened.  Accordingly, we developed policies and procedures 

in the Generation Retirement Order to ensure regulatory 

36 Case 08-M-0436, KeySpan Ravenswood LLC, et al., Order 
Approving Transfer and Making Other Findings (issued August 
21, 2008).  The Linden Cogen Ruling also establishes that 
portions of PSL Article 4 continue to adhere to its 
operations.   

37  Case 05-E-0889, Generation Unit Retirements, Order Adopting 
Notice Requirements For Generation Unit Retirements (issued 
December 20, 2005)(Generation Retirement Order). 
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oversight of generation retirements in order to prevent or 

mitigate any adverse impacts a retirement may have on system 

reliability.  Similarly, we find that the abandonment of 

Blackstart Service may have a substantial adverse impact on 

reliability.  For these reasons, PSL Article 4 requires our 

consent prior to the abandonment of Blackstart Service so that 

adverse impacts can be avoided or mitigated.38   

Federal Regulation

The FPA provides FERC with jurisdiction over all 

transmission of electric energy in interstate commerce and the 

sale of electric energy at wholesale in interstate commerce.  

However, by explicit provision, it does not provide FERC with 

jurisdiction over “facilities used for the generation of 

electric energy.”

  

39

Similarly, the FPA provides FERC with authority to 

approve reliability standards proposed by the Electric 

Reliability Organization (designated as the North American 

Electric Reliability Corporation).  However, FERC’s jurisdiction 

over reliability standards explicitly prohibits FERC from 

“order[ing] the construction of additional generation...capacity 

or to set and enforce compliance with standards for adequacy or 

  This provision prevents FERC from asserting 

jurisdiction over generation facilities, except under limited 

circumstances, and thus reserves authority over those facilities 

to the states.   

                     
38  While the FERC regulates the rates for wholesale energy 

commodity, the interstate transmission of energy, and the 
NYISO (which administers the wholesale markets where EWGs sell 
their generation at market-based rates), these functions are 
not inconsistent with state steps to protect the safe and 
reliable operation of generators, particularly as that 
operation may affect reliability at the local distribution 
level. 

39 16 USC §824(b)(1). 
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safety of electric facilities or services.”40  Further, under the 

FPA states retain authority to “ensure the safety, adequacy, and 

reliability of electric service within that State, as long as 

such action is not inconsistent with any reliability standard.”  

In addition, the FPA explicitly provides that the State of New 

York “may establish rules that result in greater reliability 

within that State, as long as such action does not result in 

lesser reliability outside the State than that provided by the 

reliability standards.”41

The FPA, therefore, provides for state jurisdiction 

over matters involving generation facilities, resource adequacy, 

and reliability standards, particularly in New York, which is 

explicitly authorized to establish more stringent reliability 

standards than FERC.  FERC has acknowledged that such matters, 

and others, fall within the state’s jurisdiction.

   

42

Blackstart Service involves several of these matters, 

including generation facilities, resource adequacy, and 

reliability.  It is apparent from the provisions in the FPA that 

Congress did not intend to provide FERC with exclusive 

jurisdiction in these regards, but rather, sought to ensure 

states retained their traditional and important regulatory 

functions.  Contrary to the generators’ claims, we find that 

Congress did not intend that FERC would fully occupy the field 

of regulation with respect to these matters.  Therefore, we are 

not preempted from requiring that our consent be obtained before 

 

                     
40  16 U.S.C. §824o(i)(2). 
41  16 U.S.C. §824o(i)(3).   
42 83 FERC ¶61,352, 62,408 (1998).  Examples of functions that 

are not subject to exclusive FERC jurisdiction include: 
“reliability generally, the setting of state required 
reliability standards in particular, emergency response and 
coordination, system expansion, resource planning, and system 
failure and outage impact analysis.” 82 F.E.R.C. ¶61,223, 
61,871 (1998). 
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a supplier of Blackstart Service can stop supplying that 

service.  The State exercises similar authority, notwithstanding 

regulation by FERC, pertaining to acquisitions or mergers of 

electric corporations, including EWGs, as occurred when TC 

Ravenswood acquired the Ravenswood facilities.43

In support of their arguments, the generators cite 

several cases decided under the Natural Gas Act.  These cases, 

however, are not analogous to the FPA in these circumstances, 

given the reservations of state authority that are unique to the 

FPA.  The generators also cite to various cases under the FPA 

for the purported claim that FERC has exclusive jurisdiction 

over Blackstart Service, although none of those cases involve 

Blackstart Service, or address FERC’s limited jurisdiction over  

  

 

 

 

 

generation facilities, reliability, or adequacy under the FPA.44

                     
43 See, e.g., Case 10-E-0193, Mirant Corporation, et al., 

Declaratory Ruling on Review of an Ownership Transaction 
(issued July 20, 2010); see also, Jersey Central Power & Light 
v. Federal Power Commission, 319 U.S. 61, 75 (1943)(indicating 
that “the disposition and acquisition of facilities, merger, 
consolidation or purchase of securities by their utilities may 
be regulated by the states”).  

  

Despite generators’ claims, we find that our authority under the 

44  See, Connecticut Department of Public Utility Control v. 
Federal Energy Regulatory Commission, 569 F.3d 477 (D.C. Cir. 
2009)(indicating that “State and municipal authorities retain 
the right to forbid new entrants from providing new capacity, 
to require retirement of existing generators, to limit new 
construction to more expensive, environmentally-friendly 
units, or to take any other action in their role as regulators 
of generation facilities without direct interference from the 
[FERC]”).   
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PSL, as described above, is not preempted under the Federal 

Power Act.     

Moreover, we observe that FERC’s jurisdiction applies 

to wholesale sales of energy in interstate commerce.45

exercising jurisdiction over the continued provision of 

Blackstart Service.

  However, 

there appear to be elements of Blackstart Service that are 

separate and distinct from wholesale sales of energy.  Further, 

Blackstart Service need not necessarily be characterized as a 

“wholesale” service since Con Edison is obtaining the service 

for its own use in reenergizing the electric system and 

restoring electric service.  Con Edison is, in effect, the 

“consumer” of Blackstart Services.  These factors further 

demonstrate that there is a legitimate State interest in  

46

  Because FERC has already decided that compensation 

through the NYISO tariff for Blackstart Service is adequately 

provided for, we reject the generators’ claims that compelling 

Blackstart Service constitutes a confiscatory taking and 

deprivation of property.

 

47

                     
45  See, FPA §824(b)(1)(providing FERC with jurisdiction over all 

facilities used for transmission of electric energy in 
interstate commerce and the sale of energy at wholesale in 
interstate commerce); see also, New York v. FERC, 122 S.Ct. 
1012 (2002) (holding FERC has jurisdiction over unbundled 
transmissions in interstate commerce). 

  While it is currently unclear whether 

the provision of Blackstart Service will be compelled, any party 

potentially aggrieved by an obligation to provide the service 

may seek appropriate compensation.  We note that the NYISO 

46  See, Citizen Power, Inc. v. FERC, 38 Fed. Appx. 18 (D.C. Cir. 
2002) (holding the FERC correctly “found, ‘there is no 
necessary nexus between the interstate transmission or sale of 
electric energy, on the one hand, (the triggering events 
giving rise to our jurisdiction) and the disposition of a 
generating facility by itself’ on the other”). 

47  See, FERC Docket ER06-310-000 et al..   
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tariff already identifies several of the cost-based elements 

that may be included in the rate for Blackstart Service.  Any 

claims that granting this petition would constitute a 

confiscation are therefore both premature and lacking in merit.  

We emphasize, however, that we fully support the provision of 

just and reasonable rates for appropriate Blackstart Service 

costs, and nothing herein should be interpreted as an 

unwillingness on our part to ensure Blackstart Service providers 

are provided just and reasonable compensation for their 

important reliability services. 

 

  Pursuant to SAPA, State agencies are required to 

provide adequate public notice and comment before adopting a 

“rule.”  The definition of a “rule” under SAPA excludes 

declaratory rulings “with respect to...the applicability to any 

person, property, or state of facts of any rule or statute 

enforceable by it...”

SAPA 

48  Our regulations recognize this exception 

by providing a streamlined process for the issuance of 

declaratory rulings with respect to “the applicability to any 

person, property, or state of facts of any rule or statute 

enforceable by the commission...”49

  IPPNY and TC Ravenswood argue that the clarification 

of law requested in Con Edison’s Petition would result in 

modifications to the Commission’s lightened regulation orders 

which addressed, on a case by case basis, the regulation of 

wholesale generators and, through a single order, requirements 

for notification of generator retirements.  They further argue 

that because these prior orders were issued after public notice 

   

                     
48  SAPA §204(1). 
49  16 NYCRR §8.1. 
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and comment under SAPA, we must comply with SAPA before acting 

on the Petition.         

  IPPNY and TC Ravenswood are incorrect that granting 

the Petition will result in modifications to prior orders.  As 

noted above, prior orders providing for lightened regulation of 

wholesale generators have explicitly recognized the continued 

application of PSL §70, as well as our continued authority over 

matters with respect to safety, adequacy, and reliability under 

PSL Article 4.  Granting the Petition merely clarifies the 

application of PSL §70 and Article 4 under the facts and 

circumstances set forth in Con Edison’s Petition.   

Similarly, granting the Petition does not result in a 

change to the requirement to provide adequate notice of a 

generation retirement.  The Generation Retirements Order by its 

terms applies only to the cessation of operations at a 

generation facility, not to the discontinuance or abandonment of 

one particular service.  As a result, the discontinuation or 

abandonment of Blackstart Service is not an issue which falls 

within the scope of that Order, and no modification of it is 

required.  Instead, it is appropriate to rule on the issue of 

discontinuance or abandonment of Blackstart Service outside the 

scope of the Generation Retirements Order.  Moreover, because 

the abandonment of Blackstart Service may occur independent from 

the retirement of a generation unit, as is clear from TC 

Ravenswood’s stated intent to discontinue Blackstart Service 

without otherwise withdrawing from competitive markets, 

application of PSL §70 and Article 4 will ensure an appropriate 

review of the affects on safety, adequacy, and reliability.  

Therefore, the granting the Petition does not constitute a 

“rule” under SAPA, or otherwise modify a rule adopted under 

SAPA. 
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The Commission finds and declares

  1.   Consolidated Edison Company of New York, Inc.’s 

petition for a declaratory ruling is granted, as discussed 

herein.  

: 

  2.   This proceeding is closed. 

      By the Commission, 
 
 
 
 
      JACLYN A. BRILLING 
           Secretary 
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